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THE POWER OF A CORPORATION TO PURCHASE AND HOLD STOCK

This old question arose for fresh
consideration upon a somewhat extreme state of facts in the recent
case of .FirstNationalBank of Concord v. Hawkins, (C. C. A. Ist
C.) 79 Fed. 5I . A national bank had purchased as an investment
Ioo shares of the capital stock of another bank, and for a number
of years had held them and drawn dividends. In 1893 the latter
bank was declared insolvent and went into the hands of a receiver,
and an assessment of $ioo was ordered on each share of the stock
under the National Banking Acts. The defendant bank declined
to pay this assessment on the ground that it had no power, under
the law of its creation, to acquire the stock of another national bank
as an investment; but the Circuit Court of Appeals, in deciding
the case, held that it was not necessary to consider this proposition.
They took the view that as the bank had full power to loan on the
stock as collateral, or to take it in compromise of a doubtful claim,
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and in either case to have the stock transferred in its own name
absolutely, therefore no illegality appeared on the face of the transaction, and there was nothing to inform either the bank whose
stock it acquired, or existing or future creditors, or the controller
of the currency, that the transaction was not within the scope of
the undoubted powers of the defendant. And the court decided
that, this being the case, the unquestioned trend of decisions in the
United States Supreme Court was that the bank is estopped to deny
its liability.
It would seem that the court is supported in its decision by
dicta of the Supreme Court, although there are no cases decided
squarely on the point. The court in deciding the case of First
National Bank v. Nrational Exchange Bank, 92 U. S. 112, while

admitting the power of a national bank to compromise a doubtful
debt by taking stock of another bank, used language that would
seem to negative its power to take such stock for ordinary purposes,
saying: "Dealing in stocks is not expressly prohibited, but such
a prohibition is implied from the failure to grant the power."
In
GermaniaNationalBank v. Case, 99 U. S. 628, the question again

before the court was of the power of a national bank to make a loan
with the stock of another bank pledged as collateral security, and
the power was, of course, supported. In its opinion, however, the
court seems to have gone beyond what was necessary for its decision
of the case, saying: "There is nothing in the argument on behalf
of the appellants that the bank was not authorized to make a loan
with the stock of another bank pledged as collateral security. That
is an ordinary mode of loaning, and there is nothing in the letter
or spirit of the National Banking Acts that prohibits it. But, if
there were, the lender could not set up its own violation of law to
escape the responsibility resulting from the illegal action."
It was
upon this language that the court placed most reliance in deciding
the present case.
There can be no doubt of the power of a corporation to take the
stock of another corporation in settlement of an old debt: FirstNat.
Bank v. National Exchange Bank, (supra).

But whether it can

hold such stock as security for a current loan, or whether it may
subscribe for, purchase, or hold such stock for ordinary purposes is
more in doubt. The better opinion in this country seems to be that
it cannot: Franklin Co. v. Inst. for Savings, 68 Me. 63; National
Savings Bank v. .AVeriden Agency CO., 24 Conn. 159 ; Nassau
Bankv.Jones, 95 N. Y. 115; Xnowlesv. Sandercock, 107 Cal. 629,
40 Pac. 1047; FranklinBank v. CamonercialBank, 36 Ohio, 350;
Clark on Corporations, 151 to 153; Thompson's Commentaries on

the Law of Corporations, Vol. I., §§ io2 to inr.
With reference to this prohibition it was said, in one of the above cases,
" Were this not so, one corporation by buying up a majority of the
shares of the stock of another could take the entire management of
its business, however foreign such business might be, to that which
the corporation purchasing such shares was created to carry on."

